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(i) 


QUESTION PRESENTED 


Where a landowner in the proposed subdivision of a parcel of 
ground records a plat with the surveyor of lands for the District of 
Columbia whereon there are dedicated streets which are not a part 
of the highway plan for the District of Columbia and which do not 
comply with the requirements of the District of Columbia with respect 
to minor streets, does such attempted dedication vest title to such 
dedicated streets in the District of Columbia or does title remain in 
the grantor and is such title conveyed to a subsequent grantee with the 
conveyance of the abutting lots, particularly where there is no act: of 
acceptance by the District of Columbia, no user of the street, and no 
opening of the street. It is submitted that the answer to the question 
is that the title remains in the original grantor and is transferred 


along with the conveyance of the abutting lots. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 752 


LAWRENCE M. BLUMENTHAL, ET AL, 
Appellants, 
Vv. 
THE DISTRICT OF COLUMBIA, 
. Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered upon a motion of the 


appellee, defendant below, for a summary judgment. The motion 


was filed without the filing of an answer to the complaint. Notice of 
appeal was seasonably filed. This court has jurisdiction of this 
appeal by virtue of Section 1291 of Title 28 of the United States Code. 
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STATEMENT OF THE CASE 


Appellants, hereinafter called Blumenthal, filed an action in the 
United States District Court for the District of Columbia against the 
District of Columbia seeking a declaratory judgment to determine the . 
status of the title to certain real property located within the District 
of Columbia. The complaint alleged that in 1927 one Annie Evans 
attempted to dedicate certain streets,’ ', vesting title thereto in the 
District of Columbia in connection with an attempted subdivision of 
certain property then titled in herself. The District of Columbia then 
allegedly accepted the dedication by causing a plat to be accepted for 
recordation in the office of the Surveyor of the District of Columbia 
which was ostensibly in accordance with the District of Columbia Code. 
In 1939 the property was sold to Thomas L. Busby, who leased the 
property to the Blumenthals and from whom the Blumenthals eventually, 
through the exercise of an option, purchased the property. 


On the alleged plat there appears what purports to be two streets 
known as Nash and Olive Streets. It was alleged that the purported 
dedication and the plat itself were invalid and illegal in that the 
attempted dedication did not comply with the District of Columbia Code, 
the subdivision regulations for the District of Columbia, was not prop- 
erly accepted by the District of Columbia, and was beyond the power 
of the District of Columbia to accept. It was asserted that the property 
belonged as owners to the Blumenthals by reason as purchasers or by 
reason of adverse possession for more than the statutory period. 


The motion of the defendant to dismiss or in the alternative for 
a summary judgment was predicated upon the allegations that the com- 
plaint had failed to state a claim upon which relief could have been 
granted and upon the further allegation that the complaint when con- 
sidered with attached exhibits demonstrated lack of a genuine issue as 
to any material fact and that the defendant was thereupon entitled to 
judgment as a matter of law. 


A) 


«4 
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The District Court heard argument on the motion and granted 


the appellees motion from which this appeal has been taken. 


SUMMARY OF ARGUMENT 


An alleged dedication of a public street which does not comply 
with the statutes and regulations authorizing dedication of public streets 
is an invalid dedication and cannot be validly accepted by the District 
of Columbia. Where the invalidity of thé dedication is shown, title to the 
property then vests either in the grantors or their assigns. 


ARGUMENT 


It hardly needs argument to establish that a motion to dismiss 
admits all of the well pleaded allegations of the complaint. It may also 
be conceded that in a motion for summary judgment the burden is upon 
the moving party to show the lack of a genuine issue as to a material 
fact with all contrary inferences being drawn in favor of the opposing 


party. 


Sections 1-613 and 614 of the 1951 DC Code provide that the 
Commissioners are authorized to make general orders necessary to 
regulate the platting and subdividing of land in the District of Columbia 
and provide that all spaces on any duly recorded plat designated as 
streets, avenues, or alleys shall thereupon become public ways pro- 
vided that they are made in conformity with Section 613. These two 
sections are but a part of the code with respect to the dedication of pub- 
lic streets for the coarse references under such section refers to sec- 
tions 7-117 and 7-108 through 131 of the 1951 code. Reference is also 
made to sections 7-303 to 7-313 of the same code. It is conceded that 
the streets involved herein are not a part of the highway plan for the 
District of Columbia. Accordingly, it is submitted that the streets in 
order to be validly dedicated must comport with the requirements of 
section 7-301 of the code which apparently establishes three conditions 
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as to the opening of the street. Irrespective as to the reason for the 
opening of the street the code specifically provides in such section when 
a minor street may be opened. ‘That the minor street shall be of a 
width not less than forty feet nor more than sixty feet and shall run 
through a square or block from one street to another." 


This particular section does not speak of dedication nor of con- 
demnation as a means of acquiring the minor street. It would indicate 
that irrespective of the mode of acquisition that such minor street must 
comply with the requirement as to its dimensions and directions. The 
exhibits disclose that Olive Street only runs from Nash Street and ends 
at a property line of another adjacent property and therefore does not 
run from one street to another. The exhibit further discloses that Nash 
Street does not run completely through the particular block which is in- 
volved but merely runs from Kenilworth Avenue to Olive Street which is 
contained within the particular block involved. It is also conceded that 
Olive Street has never been utilized as a public thoroughfare and only 
appears as a street on the alleged plat of dedication. 


In Watson v. Carver, 27 Appeals DC 555 a certain plat of 
dedication of a subdivision including an alley was filed with the commis- 
sioners of the District of Columbia. The plat was admitted to record 
in the Surveyors office. When a complaint was made that the alley was 
not a properly dedicated one the Commissioners replied that they felt 
that it was not a public alley. In litigation which arose concerning the 
alley and certain improvements which had been made upon the land this 
court said: 


"In the case at bar it clearly appears that there 
was no complete statutory dedication. To make such 
a dedication requires not alone that the street or 
alley be given, but that it be accepted....there must 
not only be an absolute dedication, ..but there must be 
an acceptance and a formal opening thereof by the 
proper authorities, or a user which is equivalent to 

such acceptance and opening.” 
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_  ™,,,.There was no valid statutory dedication, 
for an essential provision of the statute was not 
complied with, and without this there could be no 
valid statutory dedication...." 


In a later case this court in Rudolph v. Warwick, 56 App DC 128 
involving the condemnation of land for a minor street and to this extent 
it differs from the instant case, there was held to be an invalid attempted 
condemnation. This court affirmed the dismissal of the petition for 
leave to condemn the ground. The court said: 


"This proceeding was brought under Section 1608, 
and those immediately following, of the District of 
Columbia Code authorizing the Commissioners to insti- 
tute condemnation proceedings for the opening of minor 
streets, under conditions not important to be considered, 
excepting a single proviso, 'that a minor street shall be 
of a width of not less than forty feet nor more than sixty 
feet and shall run through a square or block from one 
street to another.’ " 


The court held that the proposed condemned street did not meet 
with the requirements of the act and therefore that the condemnation 
proceedings were invalid. The court pointed out: 


",..the right of way for Highland Avenue, as 
sought to be condemned, extends from an existing 
street, or one that may be considered as such for 
the purposes of this case to a proposed street; but 
instead of running through a block or square, as 
authorized by the statute, it runs through the cor- 
ners of two squares and across a proposed street 
in such a manner as to totally destroy the work of 
the highway commission as far as squares 3171 and 
3173 and a proposed extension of Cedar Street is 
concerned....(I)n the present status of the squares 

. and streets there is no authority at law for the 
attempted condemnation." 


The question may of course arise as to whether or not the 
District may accept a minor street by dedication which they could not 
validly condemn. It is submitted that the District cannot do indirectly 


what it could not do directly for such would be a circumvention of the 
intention of the law. 
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The point may likewise be raised that the Blumenthals are in 
no position to complain. This would apparently be on the theory that 
the Blumenthals only purchased the abutting lots on the streets involved 
and not the streets themselves. The answer to this position is found 
in Faulks v. Schrider, 69 App DC 137. In such case the court quoted 
with approval Bissell v. The Railroad Company, 23 NY 61, wherein it 
was held: "That the conveyance of a lot bounded on a piece of ground 
laid out upon a map a Street and called a street but which was not in 
fact a public street or highway, carried the grant to the middle of the 
street...." Accordingly if it should be held that the attempted dedi- 
cation was invalid and that the District of Columbia did not receive 
title to the alleged streets it is perfectly apparent that title then went 
to Blumenthal under the deeds of conveyance. 


CONCLUSION 
In conclusion it is respectfully submitted that the judgment of 
the United States District Court granting the motion to dismiss or the 
motion for summary judgment should be reversed. 


ARTHUR L. WILLCHER 


843 Investment Building 
Washington, D. C. 


Attorney for Appellants. » 
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JOINT APPENDIX 


[Filed May 13, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAWRENCE M. BLUMENTHAL 
1311 Floral Street, N. W. 
Washington, D. C., and 


JUDITH S. BLUMENTHAL 
1311 Floral Street, N. W. 
Washington, D. C. 
Plaintiffs 
vs. | Civil Action No. 1231-58 


DISTRICT OF COLUMBIA,. a Municipal 
Corp. 

14th & E Streets, N. W. 

Washington, D, C. 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 
(Declaratory Judgment) 


1. This is an action to have this court grant a declaratory judg- 
ment settling title to real property situated within the District of 
Columbia and is therefore within the jurisdiction of this court. This 
action is brought under Title 28, S§ 2201 and 2202 of the United States 
Code and the decision in this matter will determine a controversy be- 
tween plaintiffs and defendant as to title of a certain piece of unim- 
proved ground in the District of Columbia. 

2. In 1927, Annie Evans attempted to dedicate certain ground as 
streets to the District of Columbia in connection with an attempted sub- 
division of certain property she owned. This dedication was allegedly 
accepted by the then Commissioners of the District of Columbia and 
caused to be recorded in the Office of the Surveyor of the District of 
Columbia, ostensibly in accordance with the Code of the District of 
Columbia and recorded in Liber subdivision book 87, Folio 45. 
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3. In 1939, the property was sold to one Thomas L. Buzby, who 
operated a coal yard on the site for several years and in 1943 Buzby 
leased the ground to the present plaintiffs in this action. In 1946, the 
plaintiffs, exercising an option to purchase the property under the 
lease, bought the property and operated it as a junk yard under their 
own ownership and for the last few years leased the property to one 
Marvin Bremer. Bremer's lease has expired and the property is now 
under the control of the plaintiffs. 

4. Upon such plat there appears what purports tobe two streets 
known as Nash and Olive Streets. The Police Department has issued a 
warrant and requested plaintiffs to vacate such alleged streets over 
which the present plaintiffs or some previous owner had built a fence, 
constructed a cinder block wall, and installed a truck weighing scale in 
the middle of Olive Street and made other improvements with defendant's 
knowledge. 

Do. Plaintiffs allege that such purported dedication and the plat 
based thereon is invalid and illegal in that such attempted dedication does 
not comply with the District of Columbia Code, the subdivision regu- 
lations of the District of Columbia, was not properly accepted by the 
District of Columbia, and was beyond the power of the District of 
Columbia to accept. The property belongs to plaintiffs as purchasers 


or by reason of adverse possession for more than the statutory period 


of time. 

WHEREFORE, plaintiffs ask that this court declare the dedication 
by Annie Evans in Liber subdivision book 37, Folio 85 of Nash and Olive 
Streets and allegedly accepted by the Commissioners of the District of 
Columbia in Liber subdivision book 87, Folio 85, as void ab initio and 
further that title to: this real property is in the plaintiffs to this action. 


/s/ Arthur L. Willcher 
Attorney for the Plaintiffs 
843 Investment Building 
Washington, D. C. 





[Filed June 10, 1958] 


MOTION OF DEFENDANT TO DISMISS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 


Defendant moves the Court to dismiss the above-entitled cause 
or in the alternative to grant summary judgment on the grounds that: 

1. The complaint fails to state a claim upon which relief can be 
granted. 

2. The complaint, when considered with Exhibits "A", "B", and 
"C', attached hereto and made a part hereof by reference, demon- 
strate that there is no genuine issue as to any material fact and that 
this defendant is entitled to judgment as a matter of law. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
Asst. Corporation Counsel, D.C. 


/s/ Harrison S. Howes 
Asst. Corporation Counsel, D.C. 


Attorneys for District of 
Columbia 

District Building 

Washington 4, D. C. 


[Certificate of Service | 





[ Filed June 10, 4958] 


a he. EXHIBIT "'A" 
Recorded in Book 87 page 85 


Square 5118 


1 in. = 50 ft. 


I hereby establish 

15 foot building restriction <B> 
lines, as shown hereon in blue BS 
and agree not to build outside of 

said lines, except as permitted under 

the building regulations of the Dist. of 

Columbia, and I further agree that the 4estricted area Shall be subject to 
all the laws and regulations of the Dist. of Columbia, governing parking 


and terraces, and I hereby subdivide land taxed as Parcels 184/12 and 31, 


as shown above in black, into lots 1 to 17, public alley and public high- 
ways, and a new square 5118, as shown above in red, and request that 
the subdivision be approved by the Commissioners of the District of 
Columbia and recorded in the office of the Surveyor of said District. 





4) 
I certify that I do not decrease the size of any lot required by 
zoning regulations for light and ventilation. 


[Two Witnesses | 
/s/ J. S. Murden /s/ Annie D. Evans [SEAL] 


/s/ John A. Melby /s/ Jos. H.B. Evans . [SEAL] 


[Two Witnesses | /s/ Lillian Evans Tibbs [SEAL] 
/s/ C. E. Arnold By Jos. H.B. Evans, Atty. in 


/s/ Thos. J. Jerguson Fact 


Office of the Surveyor of the District 
of Columbia 


Washi ngton September 20th, 1927 


I certify that the above subdivision, as shown in red, is correct 


and I respectfully recommend the approval and admission to record in 
this office of the same. 
Recommended For Approval 


/s/ Whitehurst /s/ [SEAL ] 
Capt. Corps of Engineers, U.S. Army Surveyor, D.C. 


Ordered: The subdivision shown above by red lines is hereby 
approved and the Surveyor is directed to record the same in his office. 
Date October 8, 1927 /s/ Proctor 


/s/ Sidney F. Taleaferro 
Dtfs. J.C.A. Rec. & Comp. /s/ 
E. M. L. 
Commissioners of the District 
S. O. 31811-39554 of Columbia 
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DISTRICT OF COLUMBIA ) 
) To Wit: 
) 


County of Washington, 


Joseph H. B. Evans, 935 Beckwith St., S.W., Atlanta, Ga., 
being first duly sworn, deposes and Says that he is the owner in fee 
simple of the property proposed to be subdivided as per plat here- 
with; that no other person or persons than the undersigned have any 
interest or claim therein; that he is in peaceful occupation thereof; 
that there are no Suits or actions pending affecting the title and that 
there is no trust on said property (see note). 


Signature of Owners /s/ Lillian Evans Tibbs 
By Jos. H.B. Evans, Atty. in Fact. 
/s/ Joseph H. B. Evans 
Subscribed and sworn to before me this third day of October, 1927 


/s/ (Mlegible) 
Notary Public 


Trustee 


Trustee 





CODE DEED | EXHIBIT B 


No. 32948 Recorded July 26, 1946 
at 3:36 P.M, 


THIS DEED 
Made this twenty seven day of May in the year one thousand nine 
hundred and forty-six (1946), by and between Lillian Evans Tibbs, 
also known as Anna Lillian Evans Tibbs, formerly Anna L. Evans, 
contracting herein reference to her sole and separate estate and 
Joseph H.B. Evans sole heirs at law of their father the late Wilson 
Bruce Evans and their mother the late Annie D. Evans, deceased and 
Hilda R. Evans, wife of said Joseph H.B. Evans, all of the City of 
Washington, D.C., parties of the first part, and Thomas F. Buzby, 
of Baltimore County, State of Maryland, party of the second part: 

WITNESSETH, That in consideration of Ten ($10) dollars, the 
parties of the first part does grant unto the party of the second part, in 
fee simple all these pieces or parcels of land, in the District of 
Columbia, described as follows, to wit: 

Lots numbered One (1) to Seventeen (17), both inclusive in Square 
numbered Fifty One Hundred and Eighteen (5118), in the subdivision made 
by Annie D. Evans and others as per plat recorded in the Office of the 
Surveyor for the District of Columbia, in Liber number 87 at folio 85, 
subject to the building line restriction on said plat, excepting from the 
above described land that strip described in that certain agreement be- 
tween Wilson Bruce Evans and Annie D. Evans and The Manor Real 
Estate and Trust Company dated February 19, 1906 and recorded Sep- 
tember 2,1927, among the Land Records of the District of Columbia, 
being the south-eastern 27.25 feet by depth of 77. 27 feet out of said Lot 
numbered One (1) in Square numbered Fifty one Hundred and Eighteen 
(5118); The same being exclusively excepted from these present and 
the said parties of the first part in further consideration of the sum of 
Five ($5. 00) dollars to them in hand paid, they do hereby grant and con- 
vey to the said Thomas F. Buzby, the part of the second part his heirs 
and assigns, all of their rights, title and interest in and to that certain 


Lease on the above described land and premises made by said Annie D. 
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Evans, Lillian Evans Tibbs and Joseph H. B. Evans to said Thomas F. 
_Buzby dated June 12, 1941 and recorded June 14, 1941 among the Land 
Records of the said District of Columbia, excepted from said Lease the 
27.25 and 77.27 of said lot, square 5118, together with the improve- 
ments, rights, privileges and appurtenances to the same belonging 

AND the said parties of the first part covenants that they will 
warrant specialty the property hereby conveyed; and that they will exe- 
cute such further assurances of said land as may be requisite. 

WITNESS our hands and seals the day and year hereinbefore 
written, in presence of -- 


/s/ Robert R. Mahoney /s/ Lillian Evans Tibbs [SEAL] 
/s/ Joseph H.B. Evans [SEAL] 
/s/ Hilda R. Evans [SEAL] 


DISTRICT OF COLUMBIA, TO WIT: 

I, Robert R, Mahoney, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that Lillian Evans Tibbs, and Joseph 
H.B. Evans and his wife Hilda R. Evans, all of Washington, D.C., 
parties to a certain Deed, bearing date on the 27th day of May, 1946, 
and hereto annexed, personally appeared before me in said District the 
said Lillian Evans Tibbs, and Joseph H.B. Evans and his wife Hilda R. 
Evans, all of Washington, D.C. being personally w-il known to me as 
the persons who executed the said Deed, and acknowledged the same to 
be their act and deed. | 

GIVEN under my hand and seal this 9th day of July 1946. 

/s/ Robert R. Mahoney [SEAL ] 


Notary Public, District of Columbia. 


Personally appeared before me a Notary Public in and for the 
District of Columbia, Lillian Evans Tibbs, Joseph H. B. Evans and his 
wife Hilda R. Evans, and after each one of them had made Oath in due 
form of law each one of them depose and say that Mrs. Annie D. Evans 
was the widow of the late Wilson Bruce Evans and that they were the 


Ww 
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Mother and Father of these affiants Lillian Evans Tibbs and Joseph 
H.B. Evans and that they were the sole issue of the marriage of their 
said Mother and Father the said Annie D. Evans and the late Wilson Bruce 
Evans owners of Lots One (1) to Seventeen (17) in Square 5118 in the 
District of Columbia, and that the said Annie D. Evans departed this life 
on or about the 28th day of August A. D. 1945 intestate, not having made 
any Last Will or Testament, leaving her surviving, her two children 
the said Lillian Evans Tibbs and Joseph H. B. Evans as her sole heirs 
at law. That she died in her residence 1910 Vermont Avenue, 
Washington, D.C. and her estate was not administered upon by any 
Court, and that all of her debts and liabilities have been paid and that 
the Estate of our Mother, Mrs. Annie D. Evans owes nothing and that 
there are no liabilities or no debts against her Estate, all debts and 
liabilities due by the late Annie D. Evans or her Estate have been paid 
in full. 

/s/ Lilliam Evans Tibbs 

/s/ Joseph H. B. Evans 

/s/ Hilda R. Evans 

Subscribed and Sworn to before me on this 9th day of July A. D. 

1946. 


/s/ Robert R. Mahoney 
Notary Public District of Columbia 


[32948] 


DEED 

Received for Record on the 26th day of July, A.D. 1946 at 
3:36 o'clock P.M., and recorded in Liber No. 8309 at Folio 9 one of 
the Land Records for the District of Columbia, and examined by 
Marshal L. Shepa, Recorder. 
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EXHIBIT "C" 
RECORDER OF DEEDS 
WASHINGTON 


THIS IS TO CERTIFY that the pages attached hereto constitute a 
full, true, and complete copy of + 
A DEED BY AND BETWEEN THOMAS F. BUZBY, ET UX., GRANTORS, 
AND LAWRENCE M. BLUMENTHAL, GRANTEE, DATED THE 27th 
DAY OF MAY, 1946, AND RECORDED ON THE 26th DAY OF JULY, 
1946, AT 3:36 P.M., IN LIBER NO. 8309, FOLIO 11. 
as the sime appears of record in this office. 


IN TESTIMONY WHEREOF, 

I have hereunto set my hand and caused 
the seal of this office to be affixed, 

this the 4th day of JUNE A.D. 1958. 





[SEAL ] 
John B. Duncan, 
Recorder of Deeds, D. C. 
By /s/ Leonard G. Hyman 
Deputy Recorder of Deeds, D. C. 
@ 
CODE DEED 
No. 32949 Recorded July 26, 1946 4 
at 3:36 P.M. | 
THIS DEED 


Made this twenty seventh day of May in the year one thousand nine 
hundred and forty-six (1946), by and between Thomas F. Buzby and 
his wife, Alma BuZby, of the County of Baltimore State of Maryland, 
parties of the first part, and Lawrence M. Blumenthal, of the City of 
Washington, D.C., party of the second part: 

WITNESSETH, That in consideration of Ten ($10. ) dollars, the 
parties of the first part does grant unto the party of the second part, in 
fee simple all these pieces or parcels of land, in the District of 
Columbia, described as follows, to wit: 


* 
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Lots numbered One (1) to Seventeen (17), both inclusive in Square 
numbered Fifty one Hundred and Eighteen (5118), in the subdivision made 
by Annie D. Evans and others as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber number 87 at Folio 85, 
subject to the building line restriction on said plat, excepting from the 
above described land that strip described in that certain agreement be- 
tween Wilson Bruce Evans and Annie D. Evans and The Manor Real 
Estate and Trust Company dated February 19, 1906 and recorded Sep- 
tember 2, 1927 among the Land Records of the District of Columbia over 
the south-eastern 27. 25 feet by depth of 77.27 feet out of said Lot num- 
bered One (1) in Square numbered Fifty one Hundred and Eighteen (5118); 

And the said parties of the first part in further consideration of an 
additional Five ($5. 00) dollars to them in hand paid, they, the said 
Thomas F. Buzby and wife, parties hereto of the first part, do hereby 
grant and convey unto the said Lawrence M. Blumenthal the party of the 
second part, his heirs and assigns all of their right title and interest 
in and to those two certain Leases on the above described land and pre- 
mises, one of said Leases made by Annie D. Evans and others to said 
Thomas F. Buzby dated June 12,1941 and recorded June 14, 1941 among 
the Land Records of the said District of Columbia, the other Lease 
made by said Thomas F. Buzby to said Lawrence Blumenthal dated 
May 29,1943, excepting from both of said leases the aforementioned 
strip of Land 27. 25 feet wide by a depth of 77.27 feet out of said lot 
numbered One (1), in Square numbered Fifty one Hundred and Eighteen 
(5118), It being the further intention and purposes of the said parties 
of the first part to grant and convey unto the said Lawrence M. 
Blumenthal his heirs and assigns all of their right, title and interest 
in and to the said two certain Leases aforementioned, except the said 
strip of land 27. 25 by depth of 77. 27 out of said Lot numbered One (1) 
in Square numbered Fifty one Hundred and Eighteen (5118) above de- 
scribed; together with the improvements, rights, privileges and 
appurtenances to the same belonging 

AND the said parties of the first part covenants that they will 
warrant specialty the property hereby conveyed: 
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and that they will execute such further assurances of said land as may 


be requisite. 

WITNESS our hands and seals the day and year hereinbefore 
written. In presence of -- 

/s/ Solomon B. Levin /s/ Thomas F. Buzby [SEAL] 


_/s/ Alma Buzby [SEAL] 
County of Baltimore - State of Maryland 


DISTRICT OF COLUMBIA,- TO WiT:- 
I, Solomon B. Levin a Notary Public in and for Baltimore City, 
State of Maryland DO HEREBY CERTIFY that 
Thomas F. Buzby and his wife, Alma Buzby, of the County of 
Baltimore, State of Maryland, parties to a certain Deed, bearing date 
on the 27th day of May 1946, and hereto annexed, personally appeared 
before me in said County of Baltimore, State of Maryland the said 
Thomas F, Buzby and his wife, Alma Buzby, of the County Baltimore, 
State of Maryland, being personally well known to me as the persons who 
executed the said Deed, and acknowledged the same to be their act and 
deed. 
GIVEN under my hand and seal this 9th day of July, 1946 
_ /s/ Solomon B. Levin [SEAL] 
Notary Public, 
Baltimore City, State of Maryland. 


‘N. P. The laws of this State do not 
require a notarial Seal to be 
filed in this office. 


STATE OF MARYLAND, BALTIMORE CITY, SCT.: 

I, M. LUTHER PITTMAN, Clerk of the Superior Court of Baltimore 
City, do hereby certify that Solomon.B, Levin before whom the annexed 
acknowledgement and affidavit was made, and who has hereto subscribed 
his name, was, at the time of so doing, a Notary Public of the State of 
Maryland, in and for the City of Baltimore, .residing in said City and 
State, duly commissioned and sworn, and authorized by law to adminis- 
ter oaths and take acknowledgements, or Proof of Deeds to be recorded 
therein. I further certify that I am acquainted with the handwriting of 
the said Notary, and verily I believe the signature to be his genuine 
signature. 
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IN TESTIMONY WHEREOF, I hereto 
set my hand and affix the seal of the 
Superior Court of Baltimore City, the 
same being a Court of Record, this 
11th day of July 1946. 

/s/ M. Luther Pittman 


Clerk of the Superior Court of Baltimore 
City 


[ 32949] DEED 
THOMAS F. BUZBY and wife TO LAWRENCE M. 
BLUMENTHAL 
Received for Record on the 26th day of July, AD 1946 at 3:36 
o'clock P. M., and recorded in Liber No. 8309 at Folio 11 one of the 
Land Records for the District of Columbia, and examined by Marshal 
L. Shepard, Recorder. 


[Filed September 4, 1958 ] 


ORDER 

Upon consideration of the motion of defendant District of Columbia 
to dismiss this action against it, or in the alternative for summary 
judgment, together with memorandum of points and authorities in support 
thereof and the exhibits attached thereto, the memorandum in opposition 
to such motion, and of oral argument in open court by counsel for the 
plaintiffs and defendant District of Columbia, and it appearing to the 
Court that there is no material question of fact and that defendant 
District of Columbia is entitled to judgment as a matter of law, it is 
by the Court this 2nd day of September, 1958, 
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ORDERED, That the motion of defendant District of Columbia 
for summary judgment be, and it is hereby, granted, and final judg- 
ment for defendant District of Columbia shall be entered forthwith. 


/s/ Alexander Holtzoff 
JUDGE 


Submitted by: 
/s/ Harrison S. Howes 


HARRISON S. HOWES 

Assistant Corporation Counsel, D.C. 
Attorney for the District of Columbia 
District of Columbia Corporation 
Counsel's Office 

District Building 

Washington, D. C. 


[Certificate of Service ] 


[ Filed September 11, 1958] 


NOTICE OF APPEAL 


Notice is hereby given this 11th day of September, 1958, that 
Lawrence M. Blumenthal, plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 4th day of September, 1958, in favor of the District 
of Columbia, defendant, against said plaintiff. 


/s/ Arthur L. Willcher 
Attorney for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented are: 
1. Did not the Commissioners of the District of Columbia 


act within the scope of their powers and authority when, in con- 


nection with the approval of a subdivision, they accepted the dedi- 


cation of land therein as public wave, even though such public ways 
did not conform to the statutory definition of a minor street acquired 
by condemnation? 

2. To constitute a minor street a public way, is a formal 
opening or user thereof necessary where the street was dedicated 
and accepted by the Commissioners of the District of Columbia in 


accordance with District of Columbia Code, 1951, § 1-614? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 752 


LAWRENCE M. BLUMENTHAL, Appellant, - 
Vv. 


DISTRICT OF COLUMBIA, Appellee. . 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellant and another brought suit against appellee seeking 
a declaratory jndgnieut that the dedication of certain land for public 
streets, and the acceptance thereof by the Commissioners of the 
District of Columbia, was Liat to law and, therefore, invalid, 
and that title to such land + was, accordingly, vested in them as suc- 
cessors in title to the dedicators of such land (J. A. 1-2). Appellee 
owed, with supporting exhibits, fora nn judgment (J. A. 3-13). 

It appears from the complaint and the exhibits attached to 
epee ee motion that in 1927 one Annie D. Evans and others sub- 
divided certain land in the District of Columbia into seventeen lots 
and, in connection therewith, dedicated portions of the land for 
public streets. Specifically, the subdividers dedicated (1) a strip 
of — about 28 feet is width for the purpose of widening Kenilworth 


Avenue, N. ‘E., (2) a strip of land 50 feet in width named Nash Street, 





N. E., and (3) a strip of land 60 feet in width named Olive Street, 
N. E. As shown on the plat of subdivision, the subdividers also 
established fifteen-foot building restriction lines and declared that 
the restricted areas should be subject to all of the laws and regu- 
lations of the District of Columbia governing parking and terraces 
(J. A. 1-2, 4-6). 

The subdividers requested that the plat of subdivision be 
approved by the Commissioners of the District and recorded in the 
Office of the Surveyor. The Surveyor certified that the plat of sub- 
division was correct and recommended its approval by the Com- 
missioners and its admission to record in his office. On October 8, , 
1927, the Commissioners, by order endorsed thereon, approved 
the plat of subdivision and, as directed, it was thereafter duly re- 
corded in the Office of the Surveyor (J. A. 1-2, 4-6). 

In July 1946, the seventeen fot in the subdivision (with the 
exception of a part of lot numbered 1) were sold by the heirs of 
Annie D. Evans, and others, to one Thomas F. Busby (J. A. 1-2, 
7-8). Immediately thereafter, Busby and his wife sold to appellant 
the same seventeen lots (with the exception of a part of lot —s 
ed 1) (J.A. 1-2, 10-13). 

Upon consideration of the foregoing facts, the District Court 


concluded that there existed no genuine issue as to any material 


fact, that appellee was entitled to judgment as a matter of law, and, 





accordingly, granted judgment for appellee (J. A. 18- 14). 
STOUR, appellant ‘and another (apparently his wife) were 


plaintiffs below, only appellant has appealed (J. A. 1 fie 


- STATUTES INVOLVED _ 


District of Columbia Code, 1951, § 1-613: 


"The Commissioners are authorized and 
directed to make and publish such general 
orders aS may be necessary to regulate the 
platting and subdividing.of all lands and grounds 
in the District of Columbia under their juris- 
diction; and no such plat or subdividion made . ‘' 
in pursuance of such orders shall be admitted 
.to record in the office of the surveyor of said 
District without an order to that effect in- 
dorsed thereon by the commissioners of said 
District. " 


District of Columbia Code, 1951, § 1-614: 


"All spaces on any duly recorded plat of 
- land thereon designated as streets, avenues, 
or alleys shall thereupon become public ways, 
. provided they are made in conformity with 
section 1-613." 


STATUTE DISCUSSED 
District of Columbia Code, 1951, § 7-301: 


"The Commissioners of the District of 
Columbia are authorized to open, extend, 
; ¢. Widen, .or straighten alleys and minoe streets 

in the District of Columbia under the follow- 

.. -‘ing-conditions, namely: First, upon the pe- 

tition of the owners of more than one-half of 

viigiic the real estate in the .square.or blocks .in-which -.-...: 

such alley or minor street is sought to be 

opened, extended, widened, or straightened, 





accompanied by a plat showing the opening, 
extension, widening, or straightening pro- 
posed; second, when the commissioners 
deem that the public interests require such 
opening, extension, widening or straighten- 
ing; third, when the health officer of said 
District certifies to the necessity for the same 
on the grounds of public health: Provided, 
That a minor street shall be of a width of not 
less than forty feet nor more than sixty feet 
and shall run through a square or block from 
one street to another." 


SUMMARY OF THE ARGUMENT 


The provisions of D. C. Code, 1951, §7-301, pertain ex- 
clusively to the condemnation of land for public streets and are, 
therefore, not applicable to a voluntary dedication of land for 
public ways. 

No formal opening or user of a street or other public way 
dedicated and accepted as such by the Commissioners of the District 
of Columbia under authority of law is necessary to constitute the 


land so dedicated a public way. 


ARGUMENT 
Appellant's primary contention, as appellee understands. it, 
is that the acceptance by the Commissioners of the District of 
Columbia of the voluntary dedication of land for the public ways in- 
volved is invalid because such public ways are not in conformity 
with D. C. Code, 1951, § 7-301, which provides that minor streets 





condemned: by the Commissioners shall " * * * run through a | 
square or block from one street to another." 

In support of this contention appellant relies upon Rudolph - 
v. Warwick, 1926, 56 App. D. C. 128, wherein this Court held 
that what is now D. C. Code, 1951, § 7-301, does not authorize the 
Commissioners of the District of Columbia to institute condem- 
nation proceedings to open a minor street unless such street extends 
" * * * through a square or block from one street to another." 

It is clear from its terms that § 7-301 relates only to the 
opening of minor streets by condemnation proceedings and appellant 
concedes that Rudolph v. Warwick, supra, involved " * * * the con- 
demnation of land for a minor street and to this extent it differs 
from the instant case *:* *", Appellant argues, nevertheless, 
although without supporting authority, that the provisions of § 7-301 
are equally applicable to a voluntary dedication accepted by the 
Commissioners. This Court, however, in Barnard v.. Commission- 
ers of the District of Columbia, 1957, 100 U. S. App. D. C. 404, 


405; 246 F. 2d 685, 686, held that § 7-301 " * * * has no application 


to a voluntary dedication accepted by the Commissioners under 


authority of law." 
This Court's decision in Barnard is in accord with the well 


settled rule that public authorities may validly accept the voluntary 





dedication of public ways even though such ways do not meet the -re- 


quirements for ways acquired by condemnation. In this connection 


see 26 C.J.S. - Dedication - § 8 (p. 411) and § 40 (8) (p. 485) where- 
in it is stated, supported by ample case authori, that "[s]tatutes 
prescribing the width of streets or roads laid out: by public authori- 
ties do not prevent dedications of a highway or street of a different 
width"; and "[c]ounty authorities having jurisdiction over roads 
can accept a dedicated highway without compliance with statutory 
provisions * * * for the condemnation of private property for such 
purposes." 

Appellant contends further that compliance with the pro- 
visions of D. C. Code, 1951, § 1-614, is insufficient to constitute 
Nash and Olive Streets public ways. He argues that, in addition, 
there must be " * * * a formal opening thereof by the proper au- 
thorities, or a user which is equivalent to such acceptance and 
opening." For this proposition, appellant relies upon a quotation 
from Watson v. Carver, 1906, 27 App. D. C. 555. The factual 
situation in Watson is quite different from that of the instant case 
and can be distinguished on that ground alone. Watson involved 
an alley only five feet wide while the applicable regulation required 
all public alleys to be not less than ten feet in width. Moreover, 


the alley was dedicated, recorded and used as a private way. 





But more than this, the inference which appellant seeks to draw:from 
the language which he quotes from Watson was specifically. rejected 
by this Court in United States, ex rel. Columbia Heights Realty Co. 
v. McFarland, 1908, 32 App. D.C. 53, 59, wherein it said: 
"* * * Tt is contended, however, that the 
mere approval and record of the subdivision 
could not effect such dedication of the streets 
designated therein, but there would have to be 
a further act of acceptance of the dedication by - 
the commissioners or by Congress. The ex- 
press terms of the section [now D. C. Code, 
1951, § 1-614] refute this argument, and it 
has no support in the decision relied upon. 
. Watson v. Carver, 27 App. D. C. 555, 559." 

Sections 1-613. and 1-614, D. C. Code, 1951, are clear and 
unambiguous in their terms. | They expressly provide that all 
spaces on any duly recorded plat of land designated as streets, 
avenues, or alleys shall thereupon become public ways, provided 
they are made in conformity with the subdivision regulations pro- 
mulgated by the Commissioners. Appellant makes no contention 
here, nor did he in the court below, that the plat of subdivision in 
question is not in all respects in conformity with all applicable sub- 
division regulations. And the plat on its face shows that it was 
duly recorded in the Office of the Surveyor pursuant to " * * * an 
order to that effect endorsed thereon by the commissioners of said 
District". It follows that nothing further was necessary to con- 


stitute as public ways the spaces shown on the plat of subdivision 





as "Kenilworth Avenue", ‘Nash Street’, "Olive Street’ and 
"public Alley". 
‘CONCLUSION — 
Upon’ the foregoing, it is respectfully submitted that the judg- 
ment of the District Court is in all respects correct and in accordance 


with law and should, accordingly, be affirmed. 
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Corporation Counsel, D. C., 
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